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written statement or opinion from the
Service unless the Service, EPA and
any applicant agree to an extended
deadline consistent with section 7(b)(1)
of the Act.

(8) The Service will issue a final writ-
ten statement or final biological opin-
ion within 45 days after EPA receives
the draft statement or opinion from
the Service unless the deadline is ex-
tended under section 7(b)(1) of the Act.

(d) Opinion of the Secretary. The writ-
ten statement or opinion by the Serv-
ice under paragraphs (c)(1) or (c)(3) of
this section shall constitute the opin-
ion of the Secretary and the incidental
take statement, reasonable and pru-
dent measures, and terms and condi-
tions under section 7(b) of the Act.

(e) Delegation of Authority for Service
decisions. Any written statement modi-
fying an effects determination or any
biological opinion issued under this
section shall be signed by the Service
Director and such authority may not
be delegated below the level of Assist-
ant Director for Endangered Species
(FWS) or Director of Office of Pro-
tected Resources (NOAA Fisheries).

§402.47 Special consultation proce-
dures for complex FIFRA actions.

(a) Successive effects determinations. If
EPA determines after conferring with
the Service that consultation on a
FIFRA action will be unusually com-
plex due to factors such as the geo-
graphic area or number of species that
may be affected by the action, EPA
may address the effects of the action
through successive effects determina-
tions under this subpart addressing
groupings or categories of species or
habitats as established by EPA. EPA
may initiate consultation based upon
each such effects determination using
the procedure in §402.46(a), and the pro-
visions of §402.46(b) and (c) shall apply
to any such consultation. When con-
sultation is conducted under this sec-
tion, the written statement or opinion
provided by the Service under §402.46(c)
constitutes a partial biological opinion
as to the species or habitats that are
the subject of the consultation. While
not constituting completion of con-
sultation under section 7(a)(2), EPA re-
tains authority to use such a partial
biological opinion along with other
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available information in making a
finding under section 7(d) of the Act.

(b) Opinion of the Secretary. After con-
clusion of all consultation on the
FIFRA action, the partial biological
opinions issued under paragraph (a) of
this section shall then collectively con-
stitute the opinion of the Secretary
and the incidental take statement, rea-
sonable and prudent measures, and
terms and conditions under section 7(b)
of the Act except to the extent a par-
tial biological opinion is modified by
the Service in accordance with the pro-
cedures in §402.46(c). The Service shall
so advise EPA in writing upon issuance
of the last partial biological opinion
for the consultation.

§402.48 Conference on proposed spe-
cies or proposed critical habitat.

EPA may employ the procedures de-
scribed in §402.10 to confer on any spe-
cies proposed for listing or any habitat
proposed for designation as critical
habitat. For the purposes of §402.10(d),
the procedures in §402.46 are a permis-
sible form of formal consultation.

PART 403—TRANSFER OF MARINE
MAMMAL MANAGEMENT AU-
THORITY TO STATES

Sec.

403.01 Purpose and scope of regulations.

403.02 Definitions.

403.03 Review and approval of State request
for management authority.

403.04 Determinations and hearings under
section 109(c) of the MMPA.

403.06 State and Federal responsibilities
after transfer of management authority.

403.06 Monitoring and review of State man-
agement program.

403.07 Revocation and return of State man-
agement authority.

403.08 List of States to which management
has been transferred.

AUTHORITY: 16 U.S.C. 1361 et seq., as amend-
ed by Pub. L. 97-58.

SOURCE: 48 FR 22456, May 18, 1983, unless
otherwise noted.

§403.01 Purpose and scope of regula-
tions.

The regulations contained in this
part implement section 109 of the Act
which, upon a finding by the Secretary
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FWS, Interior/NOAA, Commerce

of compliance with certain require-
ments, provides for the transfer of ma-
rine mammal management authority
to the states.

(a) The regulations of this part apply
the procedures for the transfer of ma-
rine mammal management authority
to a state, the form and minimum re-
quirements of a state application for
the transfer of management authority,
the relationship between Federal and
state wildlife agencies both prior and
subsequent to the transfer of manage-
ment authority, and the revocation
and return of management authority
to the Federal Government.

(b) Nothing in this part shall prevent:

(1) The taking of a marine mammal
by or on behalf of a Federal, state or
local government official, in accord-
ance with §18.22 or §216.22 of this Title
and section 109(h) of the Act, or (2) the
adoption or enforcement of any state
law or regulation relating to any ma-
rine mammal taken before December
21, 1972.

(c) The information collection re-
quirements contained in §§403.03, 403.06,
and 403.07 of this part do not require
approval by the Office of Management
and Budget under 44 U.S.C. 3501 et seq.,
because there are fewer than 10 re-
spondents annually.

§403.02 Definitions.

The following definitions apply to
this part:

(a) The term species includes any pop-
ulation stock.

(b) Optimum Sustainable Population or
OSP means a population size which
falls within a range from the popu-
lation level of a given species or stock
which is the largest supportable within
the ecosystem to the population level
that results in maximum net produc-
tivity. Maximum net productivity is
the greatest net annual increment in
population numbers or biomass result-
ing from additions to the population
due to reproduction and/or growth less
losses due to natural mortality.

(c) State management program means
existing and proposed state statutes,
regulations, policies and other authori-
ties which form the framework for the
conservation of a species of marine
mammals.
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(d) State regulation means the whole
or part of a state agency statement of
general or particular applicability and
future effect designed to implement,
interpret, or prescribe law or policy or
describing the organization, procedure,
or practice requirements of a state
agency and which is duly promulgated
in accordance with established proce-
dure.

(e) The Act means the Marine Mam-
mal Protection Act (MMPA) of 1972, 16
U.S.C. 1361 et seq., as amended by Pub.
L. 97-58.

(f) The Secretary means the Secretary
of the Interior or the Secretary of
Commerce, depending on the species
involved. Under section 3(11) of the
Act, the Secretary of Commerce has ju-
risdiction over members of the order
Cetacea and members, other than wal-
ruses, of the order Pinnipedia; the Sec-
retary of the Interior has jurdisdiction
over all other mammals. These secre-
tarial authorities have been delegated
to the National Marine Fisheries Serv-
ice and the Fish and Wildlife Service,
respectively.

(g) The Service or Services means the
Fish and Wildlife Service (FWS) and
the National Marine Fisheries Service
(NMFS), as appropriate depending on
the species involved. Any determina-
tion or finding required by this part to
be made by the ‘‘Service” must be
made by the Director of the FWS or by
the Assistant Administrator of the
NMFS, or their delegees, as appro-
priate.

§403.03 Review and approval of State
request for management authority.

(a) Any state may request the trans-
fer of management authority for a spe-
cies of marine mammals by submitting
a written request to the Director of the
Fish and Wildlife Service (‘‘Director’)
for species of marine mammals under
the jurisdiction of the FWS, or to the
Assistant Administrator for Fisheries
of the National Marine Fisheries Serv-
ice (‘‘Assistant Administrator’’) for
species of marine mammals under the
jurisdiction of the NMFS. The request
must include:

(1) Copies of existing and proposed
statutes, regulations, policies and
other authorities of state law which
comprise those aspects of the state
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